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QUESTIONS PRESENTED 


In a prosecution for robbery based entirely upon de- 
fendant's possession of property claimed to have been 
stolen and his flight from the scene of an alleged 
crime, did the trial court err in its instructions 
to the jury with respect to such possession and 


flight? 


Where, at the time of the trial, objection to instruc- 
tions given the jury by the trial court are not 
raised by counsel as required by Rule 30 of the 


Federal Rules of Criminal Procedure, are they never- 


theless noticeable by the Court of Appeals under 


Rule 52(b) of said rules as affecting defendant's 


substantial rights? 
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In the 
UNITED STATES COURT OF APPEALS 


For the District of Columbia Circuit 
No. 18,761 


Melvin E. Carter, Appellant 
v. 


United States of America, Appellee 
BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Appellant was tried in the United States Ti steice 
Court for the District of Columbia before the Honorable 
Edward M. Curran on an indictment under District of Columbia 
Code Title 22, Section 2901. On February 17, 1964, the 
jury returned the verdict of guilty. On February 20, 1964, 
Appellant was sentenced to imprisonment for two to six 
years. Leave was granted to prosecute this appeal without 


prepayment of costs. The jurisdiction of this Court is 


founded on Title 28, United States Code, Section 1292. 
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STATEMENT OF THE CASE 


This is ian appeal from a judgment of conviction 
under an indictment charging Appellant with robbery. 

At approximately 2:15 a.m. on the morning of 
December 5, 1963, Privates Robert A. Cornish and Preston 
C. Scisci of the Metropolitan Police Department were 
traveling about ten miles per hour in a patrol wagon east 
in the 1300 block of H Street, N.E. Private Cornish 
observed a man lying on the ground in the alley next to the 
Atlas Theater and two men, one in a light top coat and one 
in a dark jacket, kicking him. Private Cornish informed 
Private Scisci who was driving the patrol wagon that he 
thought a man was’ being robbed. They proceeded about five 
or ten feet past the alley and made a U-turn on H Street 
and headed back west. Two men were then observed leaving 
the alley. A man in a dark jacket ran past the theater 


and crossed the street in front of the patrol wagon. A 


man in a light top coat ran to the corner of 13th and H, 


turned left end crossed the street into an alley. The 
patrol wagon gave chase to the man in the light top coat 
who was overtaken in the alley and arrested (Tr 37-44, 59, 


61-63) - 


The person arrested in the alley was identified 


by Officer Cornish as the Appellant, Melvin Carter (Tr 45). 
At the time of his arrest, the Appellant was searched by 
Private Cornish who found a wrist watch in his pocket. 
Officer Cornish testified that he looked at the watch and 
put it back in Appellant's pocket (Tr 40, 46, 65-66). 
Officers Cornish and Scisci testified chee Os 
Appellant, upon entering the alley in which he was appre- 
hended, was seen to throw an unidentified object over a 
chain-link fence bordering the alley (Tr 39, 62). A search 
of the area produced a man's wallet containing six dollars 
and personal papers with the complainant's name on them 
(Tr 47, 63-64). This wallet was identified by the complain- 
ant at the trial as belonging to him (Tr 13). The Appellant 
was placed in the patrol wagon and taken to the front of the 
Atlas Theater. A Wittnauer wrist watch was removed from his 
pocket by Detective Ruffing, who had arrived on the scene. 
This watch was also identified at the trial by the complain- 
ant as belonging to him, having been previously purchased 
from a pawn shop in Rosslyn, Virginia (Tr 12, 16, 17, 49-50, 
74, 114-115). f 
The complainant at the trial testified that! he had 


had a couple of beers at a friend's house and went to 15th 
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and H Streets, N.E. for another beer and a sandwich. Some 
time before 12 o'clock he left the place where he had the 
beer and sandwich, which the complainant is unable to 
identify, and went down H Street looking for a taxicab. 
Complainant states that he was beaten up somewhere along 
the line, but doesn't know where or by whom. Complainant 
did not testify that at the time he was beaten any personal 
property was removed from his person. He states only that 
he had a watch and wallet and approximately $60 or $70 on 
the evening of December 4 and since that evening, until the 
time of trial, he has not seen this property. The complain- 
ant testified that at no time during the 4th of December and 
the morning of the 5th of December was he in the Coney Island, 
a Chinese restaurant which serves alcohol and is located in 
the 1400 block of H Street. He also testified that all he 
had to drink was a couple of beers and was not intoxicated 


(Tr 7-15). 


This testimony is directly contradicted by Alma 


Hackley and the Appellant, who state that they saw complain- 
ant in the Coney Island drinking gin with a female companion. 
Alma Hackley testified that she went into the Coney Island 


around 11 p.m. on the night of the 4th and saw the complainant 


with his female companion. She had not previously Fawn the 
complainant but was an acquaintance of his companion. She 
testified that the complainant appeared intoxicated and was 
arguing with his companion and was also requested by the 
waitress to refrain from the use of profanity. Alma Hackley 
testified that the Appellant, who was also in the coney 
Island, walked her to her home in the 1600 block of Gale 
Street, N.E., arriving there sometime before one o' clock 

(Tr 94-106, 108, 109). 

Appellant denies the crime and states that he came 
into the possession of the watch as collateral for a loan 
made by him to a friend while in the Coney Island a little 
before eleven o'clock. He denies ever having the complain- 
ant's wallet or money or having thrown any object away while 
running in the alley in which he was arrested. Appellant 
states that after walking Alma Hackley home, he ene te a 
place called Crane's Restaurant at 12th and Isherwood about 
a block and a half away from Gale Street. Appellant testi- 
fied that after Crane's closed, he decided not to go home, 
but to stay with a friend in the 1200 block of walley Street. 


To get there he walked up to 15th and K, turned left on G 


Street and cut through the alley between 14th and 13th. At 


this point, Appellant testified that someone grabbed him on 


the shoulder, and he started running up the alley to H Street 


and turned left past the Atlas Theater to 13th and across the 


street into the alley in which he was arrested (Tr 107-139). 


STATUTE AND RULES INVOLVED 
D. C. Code, Title 22, Section 2901 (1961) 


Whoever by force or violence, whether against re- 
sistance or by sudden or stealthy seizure or snatching, or 
by putting in fear, shall take from the person or immediate 
actual possession of another anything of value, is guilty 
of robbery, and any person convicted thereof shall suffer 
imprisonment for not less than six months nor more than 
fifteen years. 


Rule 30, Federal Rules of Criminal Procedure 


At the close of the evidence or at such earlier 
time during the trial as the court reasonably directs, any 
party may file written requests that the court instruct the 
jury on the law as set forth in the requests. At the same 
time copies of such requests shall be furnished to adverse 
parties. The court shall inform counsel of its proposed 
action upon the requests prior to their arguments to the 
jury, but the court shall instruct the jury after the argu- 
ments are completed. No party may assign as error any portion 
of the charge or omission therefrom unless he objects thereto 
before the jury retires to consider its verdict, stating 
distinctly the matter to which he objects and the grounds of 
his objection. Opportunity shall be given to make the 
objection out of the hearing of the jury. 


Rule 52(b), Federal Rules of Criminal Procedure 


Plain errors or defects affecting substantial rights 
may be noticed although they were not brought to the atten- 
tion of the court. 


STATEMENT OF POINTS 


1. The lower court in instructing the jury that they may 


consider the Appellant's flight as indicating a con- 
sciousness of guilt should have further instructed them 
that no presumption of guilt attaches to flight, that 
fiight is not necessarily associated with guilty feel- 
ings and thet even guilty feelings themselves do not 
necessarily reflect actual guilt. 

The lower court in instructing the jury on unexplained 
possession of recently-stolen property used words which 
have the effect of creating a presumption of guilt and 
faileé to adequately explain that the jury need not find 
Gefendant guilty even if the possession of the stolen 
property is not explained. 

It is plain error affecting the substantial rights of the 
Appellant for 'the court to give incomplete or incorrect 
instructions to the jury on flight and unexplained pos- 
session of recently-stolen property where the only evi- 
dence of guilt is entirely circumstantial based upon 


inferences to be drawn from these two factors. 


SUMMARY OF ARGUMENT 


The Appellant was arrested early one morning while running 


away from the scene of an alleged robbery. At the time 
of his arrest, he was found in possession of a wateh, 
later identified as belonging to the complaining witness. 
The complainant did not identify the Appellant as the one 
who beat him, nor did he testify that property actually 
had been taken from him at the time of the beating. All 
‘evidence against the Appellant is purely cecoustantial: 
and the only links between him and the alleged crime are 
his flight from the scene and possession of property 
claimed to have been taken from the acvainene: The 
trial court, in charging the jury as to what inferences 
may be drawn by flight from the scene of a crime and the 
unexplained possession of recently-stolen property, failed 
to make it clear that no presumption of guilt is to 
attach. 

The defense counsel at the trial of this case sailed to 
object to the trial court's instructions on flight and 
unexplained possession of recently-stolen property as 
required by Rule 30 of the Federal Rules of Criminal 


Procedure. However, inasmuch as the evidence against 


Appellant was wholly circumstantial, based upon his 


fleeing from the scene and possession of property claimed 


to have been stolen, it is plain error for the trial 
court not to give complete and correct instructions 
and may, therefore, be noticed on appeal under Rule 52 (b) 


of the Federal Rules of Criminal Procedure. 


I. THE COURT ERRED IN ITS INSTRUCTION ON FLIGHT 

With respect to this point, the Appellant desires 
the Court to read page 159 of the reporter's transcript. 

The trial court, at the request of the Assistant 
United States Attorney, instructed the jury: 

"that if you believe that the defendant was running 
away shortly after the commission of the crime, that 
is, if you believe beyond a reasonable doubt that a 
crime was committed, you may consider that in deter- 
mining whether or not the flight indicated a con- 
sciousness of guilt. You don't have to, but you 
may." 

This instruction on flight standing alone and with- 
out further explanation by the trial court was clearly pre- 
judicial to the Appellant in this case. The trial court in 
effect instructed the jury that they may consider flight as 
indicating guilt without further instructing them that flight 
itself may be prompted by something other than a feeling of 
guilt and even if guilty feelings are evident, it does not 
necessarily follow that the one who has such feelings 
actually committed a criminal act. 

In a recent decision of this Court, Miller v. United 


States, 116 U.S. App. D.C. 45, 320 F. 2d 747 (1963), Chief 


Judge Bazelon clearly and painstakingly pointed out in his 


opinion the inherent fallacy in two factual assumptions which 


have previously been associated with flight and guilt. These 


two assumptions as stated by Judge Bazelon are: 


"(1) that one who flees shortly after a criminal act 
is committed or when he is accused of committing it 
Goes so because he feels some guilt concerning that 
act: ane (2) that one who feels some guilt concerning 
an act has committed that act." 


The first of these assumptions that flight indicates 
2 consciousness of guilt was dealt with by the Supreme Court 
in Wong Sun v. United States, 371 U.S. 471, 483, 83 S. Ct. 
407, £15, 9 L Ba. 2a 441, wherein it was said: 


"Although the question presented here is only whether 
the petitioner's flight justified an inference of 
guilt sufficient to generate probable cause for his 
arrest, and not whether his flight would serve to cor- 
roborate proof of his guilt at trial, the two questions 
are inescapably related. Thus it is relevant to the 
present case that we have consistently doubted the 
probative value in criminal trials of evidence that 
the accused fled the scene of an actual or supposed 
crime. In Alberty v United States, 162 US 499, 511, 
40 L ea 1051, 1056, 16 S Ct 864, this Court said: 

'. . . it is not universally true that a man, 
who is conscious that he has done a wrong, “will 
pursue 2 certain course not in harmony with the con- 
@uct of 2 man who is conscious of having done an act 
which is innocent, right and proper;” since it is a 
matter of common knowledge that men who are entirely 
innocent do sometimes fly from the scene of a crime 
through fear of being apprehended as the guilty 
parties, or from an unwillingness to appear as wit- 
nesses. Nor is it true as an accepted axiom of 
criminal law that "the wicked flee when no man pur- 
sueth, but the righteous are as bold as a lion."'* 


Thus, the Supreme Court is clearly stating that 


very little weight should be attached to the fact that one 
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who flees the scene of a crime does so under a conscious- 
ness of guilt since other reasons may well have peompeed 
the flight. 

The trial court in giving its instructions failed 
to point out and explain this very important fact, therefore 
leaving in the minds of the jurors only one alternative, 
which was that if the Appellant was fleeing from the scene 
of a crime, he was doing so because of guilty feelings and, 
therefore, must necessarily be guilty. Such an instruction 
is tantamount to charging that flight creates a presimption 
of guilt, which is clearly erroneous, Miller v. United 
States, supra; Wright v- United States, 116 US App D.C. 60, 
It is true that the trial court stated that the jury cid not 
have to consider flight as indicating 2 consciousness of 
guilt, but did not point out why they need not do Ps Pail- 
ure to make it clear to the jury that flight can also be a 
course pursued by one who is innocent could lead them to 
only one conclusion--that flight must necessarily inatcate 
guilt feelings, which is what the Supreme Court in Wong Sun 


admonished against. 


Further, even though the flight itself might be 


caused by feelings of guilt, it does not necessarily follow 


that guilty feelings are indicative of actual guilt. This 
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is the secona fallacious assumption which was dealt with by 
Chief Judge Bazelon in the Miller case. In this opinion the 
whole point on flight instructions was summed up in the fol- 
lowing language: 


"When evidence of flight has been introduced into a 
case, in my opinion the trial court should, if re- 
quested, explain to the jury, in appropriate language, 
that flight does not necessarily reflect feelings of 
guilt, and that feelings of guilt, which are present 
in many innocent people, do not necessarily reflect 
actual guilt. This explanation may help the jury to 
understand and follow the instruction which should 
then be given, that they are not to presume guilt 
from flight; that they may, but need not, consider 
flight as one circumstance tending to show feelings 
of guilt; and that they may, but need _ not, consider 


feelings of quilt as evidence tending to show actual 
guilt.* (emphasis added) 


Although in the instant case the trial court was 
not requested to explain its flight instruction, it is sub- 


mitted that such explanation should be required where the 


case is wholly circumstantial and the defendant's flight is 


a necessary element to link him with the crime; otherwise, 
the inherent defect of presuming guilt from flight will 
attach and be as prejudicial to a defendant as if the jury 
had been so instructed. Even assuming, however, that full 
explanation will only be given by the trial court on proper 
request by counsel, the trial court's instructions in this 


case still fell far short of minimum requirements. 
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This is true since it was not made clear to the 


jury that no presumption is to be attached to flight, that 


flight may or may not be considered as a circumstance tending 
to show guilt and that they may or may not consider feelings 


of guilt as evidence tending to show actual guilt. This is 


clearly the teaching of the Wong Sun and Miller decisions, 
and failure to so instruct the jury is error by the trial 
court. 


II. THE COURT ERRED IN ITS INSTRUCTION ON 
UNEXPLAINED POSSESSION OF RECENTLY- 
STOLEN PROPERTY. 


With respect to this point, the Appellant desires 


| 
the Court to read page 160 of the reporter's transcript. 


The trial court, at the request of the Assistant 
United States Attorney, instructed the jury: 


"...that the unexplained exclusive possession of 
stolen property shortly after the commission of: a 
robbery, while it does not raise a presumption of 
law that the defendant committed the robbery, it 
may nevertheless satisfy you as to the commission 
and warrant a verdict of guilty. 


“In other words, the unexplained exclusive posses- 
sion of stolen property shortly after the commis- 
sion of a robbery may satisfy you and warrant a 
verdict of guilty. 


"If you are satisfied with the explanation of the 
possession of the watch, of course, it would not 
warrant you in returning a verdict of guilty." 


The two most recent cases in this jurisdiction with 
respect to the proper instructions to be given on what the 
jury may draw from the unexplained possession of recently- 
stolen property are Bray v. United States, 113 US App. D.C. 


136, 306 F. 2a 743 (1962); and McKnight v. United States, 


114 US App D.c. 40, 309 F. 24 660 (1962). 


Im those cases it was held by this Court that only 
an inference of guilt could be drawn by the defendant's 
unexplained possession of recently-stolen property and no 
presumption of such guilt could attach. In defining the 
difference between a presumption and an inference, this Court 
stated in Bray: 

"The distinction between a presumption and an in- 
ference is subtle, but not unreal. A presumption, 
sometimes called a presumption of law, is an infer- 
ence which the law directs the jury to draw if it 
finds a given set of facts; an inference is a con- 
clusion which the jury is permitted, but not 
compelled, to draw from the facts. While the 
terminology varies, the distinction has been 
recognized by many authorities.” 

In the instant case, the trial court did not in- 
struct the jury that it may infer guilt but was not required 
to do so if the possession of the watch was unexplained. 
Rather, the trial court instructed that such possession “may 
satisfy" the jury as to Appellant's commission of the crime 
and warrant a verdict of guilty. It is submitted that such 
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language misled the jury into thinking they were required to 
infer guilt from possession, cf. Bray, supra. 
While the distinction between being satisfied and 


drawing an inference of guilt may seem subtle, it is even 


more real than the distinction drawn by the Court as between 


an inference and a presumption in the Bray case. 

Webster's New Twentieth Century Dictionary, Second 
Edition, defines satisfy as “to free from doubt, rae nee 
to give full assurance to; to set at rest the mind of; as to 
satisfy oneself by inquiry." | 

Thus, if the possession of the property alone is 
sufficient to free from the jury's mind any doubt of the de- 
fendant's guilt, it has the exact same effect as a presumption 
which directs the jury to do the same thing. Thus there is 
no room for permissive conclusions or inferences to be 
drawn from the facts, which this Court has held to be the 
necessary element of a proper instruction on possession of 
stolen property. The trial court simply instructed the jury 
that the unexplained possession of recently-stolen property 
may free the jurors of all doubt with respect to the 
Appellant's guilt and therefore it goes well beyond the per- 


missive limits allowed for such instruction. 


In the McKnight case, the Court held that the fol- 
lowing instruction given by the lower court was inadequate: 
“Sow, it is the law, members of the jury, that 
the exclusive possession of recently stolen 
property, unexplained, is sufficient to support 
a verdict of guilty of larceny.” 

There is very little difference between the McKnight 
instruction and thei one given in this case. Both are inade- 
quate and as was stated there by the Court: 

"It did not make clear that, if the jury found 
exclusive possession by the defendant of recently 
stolen goods, it could, but was not required to, 
find that the defendant had stolen the goods.” 
(emphasis added) 

The trial court below not only used words in his 


instruction which left no room for inferences, but also 


failed to adequately instruct the jury that even where it 


found exclusive possession in the defendant it was not 


required to find him guilty. Failure to properly instruct 
the jury on this point was error by the trial court. 
III. THIS COURT SHOULD NOTICE THE ERRORS IN 


INSTRUCTIONS GIVEN BY THE TRIAL COURT 
SINCE THEY APPECT THE SUBSTANTIAL RIGHTS 


OF THE APPELLANT. 


Rule 52(b) of the Federal Rules of Civil Procedure 
allows this Court to notice plain errors affecting the sub- 


stantial rights of a defendant even though they were not 
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objected to during trial by defense counsel as required by 


Rule 30 of the Federal Rules of Criminal Procedure. The 
Appellant knows of the many cases which the parece ee 
doubtedly will cite where this Court has not chosen to use 
Rule 52(b) concerning errors by the trial court in giving 
instructions which were not objected to. However, sihee the 
use of Rule 52(b) to notice unobjected to errors is entirely 
discretionary with this Court, it is urged that in the con- 
text of this case such notice should be taken. 

The only evidence against the Appellant is aac on 
the morning of the day in which the alleged robbery took 
place two policemen, while on patrol, saw what they believed 
to be a man being beaten in an alley. They passed the alley, 
made a U turn, and came back to see two men running down the 
street. They followed one, who happened to be the Appellant, 
and arrested him in an alley. The other man apparently was 
never apprehended. 

At the time of his arrest, the Appellant was found 
to be in the possession of a watch, later identified by the 
complainant as belonging to him. As set forth in the state- 
ment of the Case, complainant was unable to identify the 
Appellant or testify to the fact that Appellant or anyone 
else actually had taken the watch. The Appellant testified 
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to having obtained the watch earlier in the evening while 
in the Coney Island Restaurant, 2 place which a witness 
testified that she had also seen the complainant. Complain- 
ant denied being in the place and said that he did not know 
where he was. The Appellant testified that at the time of 
his arrest he was running away from an attacker and stopped 
when he realized the police were after him. 

Thus we Ihave 2 situation where the Appellant was 
arrestea@ while fleeing from an alleged crime. At the time 


of his arrest, he was found to be in the possession of a 


watch identified by the complaining witness as belonging to 


him. The complaining witness not only is unable to identify 
the Appellant es the person who allegedly robbed him, but 
cannot even sey for sure that he was ever robbed. He claims 
he started out early in the evening with a certain amount of 
money and a wrist watch and later woke up in the hospital 
without either. Sometime between the late evening and early 
morning of the next day these items were apparently either 
lost or taken from him. The complainant testified that he 
was not drunk, yet agair, he was unable to identify any of 
the places he was in or even where he was when the alleged 
robbery took place. His testimony is completely inconsistent, 


and therefore, to a great degree, unreliable. 


-20- 


Therefore, even when the jury believes the complain- 
ant was actually robbed, the only way the prosecution can link 
the Appellant with the alleged robbery is by the use . cir- 
cumstantial evidence and inferences to be drawn from the fact 
of his flight and possession of property claimed to have been 
recently stolen. In this context, it is most essential that 
in order to insure a fair and unprejudiced trial the instruc- 
tions on these two vital points be correctly given by the 
trial court judge. The trial court's failure to give ace 
instructions necessarily affected the substantial tance of 
the Appellant inasmuch as it resulted in a verdict of guilty. 

In the Miller case, supra, Chief Judge Bazelon 
stated that in the context of that case, which was reversed 
on another point, the failure to give correct instructions 
on flight was not plain error affecting Appellant's sub- 
stantial rights. However, it should be noted that in ‘he 
Miller case, which is somewhat similar to the instant one, 
the trial court gave careful instructions with respect! to 


unexplained possession of recently stolen property. Also, 


in Wright, supra, the trial court gave erroneous instructions 


on flight which the Court noted would have been reversible 


error had they been objected to, and said: 


®__..in the circumstances of this case where the 
crucial issve was one of identification, the 
evidence of appellant's alleged flight was of 
such slight independent significance that we 
cannot characterize the instruction as affecting 
substantial rights." (emphasis added) 


The logical conclusion to be drawn from both the 
Miller and Wright cases is that had the erroneous instruc- 
tions directly resulted in a verdict of guilty, it would 


have been such plain error as would be noticeable under 


Rule 52(b). In the instant case where Appellant's guilt or 


innocence hinges on two crucial points, the failure of the 
trial court to correctly instruct the jury on these points 


can be nothing less than plain error. 


CONCLUSION 
Por the reasons stated, Appellant respectfully 
submits that the judgment must be reversed and the case re- 


manded to the District Court with appropriate instructions. 


WILLIAM P. McCLURE 
Attorney for Appellant 
Appointed by this Court 
1710 H Street, N.W. 
Washington, D.C. 20006 


This is to certify that I have 
served a copy of this brief with 
the office of the United States 
Attorney in the District of 
Columbia on November 2, 1964. 


William P. McClure 
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QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions 
are presented : 


1) Was error committed affecting substantial rights of 
appellant where the court charged the jury that if they 
believed beyond a reasonable doubt that a crime was com- 
mitted and that the appellant was running away shortly 
after the commission of the crime, then they might con- 
sider whether or not the flight indicated a consciousness 
of guilt? 

2) No objection having been made to the trial court’s 
instruction prior to the jury’s verdict, did the trial court 
commit error affecting the substantial rights of appellant 
in its charge to the jury that the evidence of the unex- 
plained exclusive possession of the recently stolen property 
by the appellant might satisfy them and warrant their 
finding appellant guilty? 
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United States Court of Appeals 


For THE DISTRICT OF COLUMBIA CIRCUIT 
No. 18,761 


MELVIN E. CARTER, APPELLANT 
Vv. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On December 28, 1968, an indictment was filed in the 
District Court charging appellant with robbery. After 
trial by jury before Judge Edward M. Curran, appellant 
was found guilty. On February 20, 1964, he was sen- 
tenced to imprisonment for a term of two to six years. 
This appeal followed. 

On December 5, 1968, at approximately 2:00 AM., 
Officers Cornish and Scisci were on duty in a patrol wagon 
and routinely patrolling in the vicinity of the 1800 block 
of H Street, Northeast (Tr. 36-37). Officer Cornish ob- 
served two men standing over a man lying in an alley and 


(1) 
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kicking him (Tr. 38-39, 40, 42). The officers made a U- 
turn on H Street and pursued appellant into the alley, 
where he was apprehended. As appellant was fleeing from 
the officers he was seen to throw an object over a fence 
(Tr. 39, 44, 62-63), which object was recovered (Tr. 46- 
47) and was a wallet belonging to the complaining witness 
Coleman (Tr. 13). When arrested appellant had Cole- 
man’s watch in his pocket (Tr. 12, 46, 49, 65-66, 74). 

Complainant Coleman who was badly beaten in the rob- 
bery, remained in the hospital for three days and could 
not recall the details of the robbery (Tr. 9-11). He did 
recall having the wallet and watch shortly before the rob- 
bery and that he never gave them to anyone (Tr. 11-15). 
He further stated that his wallet had contained between 
sixty and seventy dollars (Tr. 14); six dollars were in 
the wallet when it was recovered by Officer Scisci (Tr. 
13, 47, 69). 


STATUTE AND RULES INVOLVED 


Title 22, District of Columbia Code, Section 2901, 
provides: 


Whoever by force or violence, whether against re- 
sistance or by sudden or stealthy seizure or snatch- 
ing, or by putting in fear, shall take from the person 
or immediate actual possession of another anything 
of value, is guilty of robbery, and any person con- 
victed thereof shall suffer imprisonment for not less 


than six months nor more than fifteen years. 


Rule 30, Federal Rules of Criminal Procedure, pro- 
vides : 

At the close of the evidence or at such earlier time 
during the trial as the court reasonably directs, any 
party may file written requests that the court instruct 
the jury on the law as set forth in the requests. At 
the same time copies of such requests shall be furn- 
ished to adverse parties. The court shall inform coun- 
sel of its proposed action upon the requests prior to 
their arguments to the jury, but the court shall in- 
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struct the jury after the arguments are completed. 
No party may assign as error any portion of the 
charge or ommission therefrom unless he objects 
thereto before the jury retires to consider its verdict, 
stating distinctly the matter to which he objects and 
the grounds of his objection. Opportunity shall be 
given to make the objection out of the hearing of the 
jury. 
Rule 52(b), Federal Rules of Criminal Procedure, pro- 
vides : 
(b) Plain Error. Plain errors or defects affecting 
substantial rights may be noticed although they were 
not brought to the attention of the court. 


SUMMARY OF ARGUMENT 


Having failed to object to the instructions which the 
trial court gave to the jury regarding the significance of 
evidence of flight by the appellant and to the significance 
of the evidence of exclusive possession of recently stolen 
property by him, appellant for the first time on appeal 
seeks relief by relying on the plain error rule and asks 
this Court to find that he has suffered a manifest injus- 
tice. 

Each of the instructions, the one regarding the signifi- 
cance of evidence of flight and the one regarding the sig- 
nificance of the evidence of exclusive possession of recent- 
ly stolen property by appellant, were sufficient and with- 
out error. 

On the other hand, assuming arguendo, that the instruc- 
tions were erroneous, appellant has not shown sufficient 
prejudice for the application of the “plain error” doctrine 
of Rule 52(b), nor can he on this record, to justify its 
invocation. Appellant is confident that this Court will 
not heed the often invoked but not so often warranted 
invocation of the plain error rule and will accordingly 
affirm the judgment of conviction. 


4 
ARGUMENT 


L The court's instructions to the jury were correct and 
did not constitute plain error. 


(See Tr. 158-160) 


At the close of all the evidence, the trial court instruct- 
ed the jury on the significance of the testimony regarding 
appellant’s flight from the scene of the crime.’ 

The instruction was not objected to at trial. Now, for 
the first time on appeal, appellant complains that the 
instruction was erroneous. He correctly concedes that 
his objection is untimely, but bottoms his appeal for relief 
on 2 claim of “plain error” affecting his substantial rights. 
Rules 30, 52(b), Federal Rules of Criminal Procedure. 

The essence of appellant’s objections to the trial court’s 
instruction is that the court failed to explain to the jury 
that flight might be accounted for by considerations other 
than a feeling of guilt. 

All that was required of the court in its charge was 
that the jury be correctly instructed as to the law with 
respect to the significance of the flight evidence. See 
Graham v. United States, 88 U.S. App. D.C. 129, 187 
F.2d 87, cert. denied, 341 U.S. 920 (1951). 

Instruction of which appellant now complains is sub- 
stantially identical to that given by the trial court in 
Edmonds v. United States, 106 U.S. App. D.C. 373, 273 
F.2d 108, cert. denied, 362 U.S. 977 (1960).? The Ed- 


“Ladies and gentlemen, you are instructed that if you believe that 
the defendant was running away shortly, after the commission of 
the crime, that is, if you believe beyond a reasonable doubt that a 
crime was committed, you may consider that in determining 
whether or not the flight indicated a consciousness of guilt. You 
don’t have to, but you may.” (Tr. 159) [Emphasis supplied]. 


2“In this case the Government contends that the defendant com- 
mitted the acts charged and that he fled from the scene of the 
alleged crime. That is, as I said, a contention on the part of the 
Government. If you find that the defendant did flee from the scene, 
then you have a right to regard flight as an indication of con- 
sciousness of guilt, if you choose to do so, but it is a matter within 
your discretion.” 
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monds case, like many others before and after it,? merely 
reaffirmed the proposition that flight is a circumstance 
which the jury may consider as having a tendency to es- 
tablish the guilt of the accused. Allen v. United States, 
164 U.S. 492, 499 (1896). 

Clearly the instant instruction could have left the jury 
no doubt but that if they found that the appellant had 
fled the scene of the robbery, they might but were not re- 
quired to find that his flight was prompted by his con- 
sciousness of guilt. Moreover, the failure of the trial 
court to charge on the alternative theories of flight with- 
out a request from appellant, even though an opportunity 
was afforded him (Tr. 158-160) did not constitute plain 
error.* 


IL The court properly charged the jury on the signifi- 
cance of the evidence of appellant’s exclusive un- 
explained possession of the stolen property. 


(Tr. 38, 39, 40, 42, 48, 44, 46, 62, 64, 111-112, 117, 


160) 


Appellant correctly concedes that his objection to the 
trial court’s instruction to the jury regarding the sig- 
nificance of the evidence of exclusive unexplained posses- 
sion by appellant of recently stolen property made for 
the first time on appeal is untimely. Rule 30, Fed. R. 
Crim. Proc. 


3 Rowan v. United States, 277 F. 777 (7th Cir. 1921), cert. denied, 
257 U.S. 660 (1922); Hunt v. United States, 115 U.S. App. D.C. 1, 
$16 F.2d 652 (1963). See Vaccarro v. United States, 296 F.2d 500, 
502 (5th Cir., 1961), cert. denied, 8369 U.S. 890 (1962). 


“In Wright v. United States, 116 U.S. App. D.C. 60, $20 F.2d 
782 (1963), this Court affirmed an errcneous instruction on flight 
because it had not been objected to at trial. The Court took the 
same position in Miller v. United States, 116 U.S. App. D.C. 45, 52 
(1963), (reversed on other grounds). Chief Judge Bazelon in his 
separate opinion expressed the view that the error of the trial court 
of using the word “presumption,” to which no objection was made, 
did not warrant reversal. Similarly the “fuller instructions regard- 
ing flight” which Judge Bazelon proposed for use in appropriate 
future cases were to be given only “when requested.” 
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However, he contends that the instruction was erroneous 
and misleading and caused a deprivation of such sub- 
stantial rights of appellant as to require this Court to 
find plain error, Rule 52(b), Fed. R. Crim. P. 

His claim is without substance. The charge was cor- 
rect and in the factual context could not have mislead the 
jury. The evidence as adduced by the Government showed 
that appellant was seen by Officer Cornish in the act of 
kicking the victim of the robbery (Tr. 38-39, 40, 42); he 
was chased and apprehended without Officer Cornish los- 
ing sight of him (Tr. 39-40, 43-44). Both officers saw 
appellant throw the wallet into a yard as he was running 
away from the scene of the crime (Tr. 39-40, 46, 62-64). 

Appellant stated that he received the watch as security 
on a Joan to a friend (Tr. 111-112, 125). He denied hav- 
ing been in possession of the complainant’s wallet (Tr. 
117). 

Appellant’s contention that the court’s instruction * did 
not adequately inform the jurors, assuming they found the 
basie facts of his recent exclusive possession of the stolen 

property, that they might infer his guilt but were not 

required to do so, is not meritorious. The charge as 
given was adequate and without error. Bray v. United 
States, 113 U.S. App. D.C. 136, 306 F.2d 743 (1962) ; 
Edwards v. United States, 78 U.S. App. D.C. 226, 139 
F.2d 365 (1943), cert. denied, 321 U.S. 769 (1944). 

The instruction in the instant case could not have left 
any other impression on the jurors minds but that they 
were not required to conclude guilt even should they find 


*“You are also instructed, ladies and gentlemen, that the unex- 
plained exclusive possession of stolen property shortly after the 
commission of a robbery, while it does not raise a presumption of 
law that the defendant committed the robbery, it may nevertheless 
satisfy you 2s to the commission and warrant a verdict of guilty. 

In other words, the unexplained exclusive possession of stolen 
property shortly after the commission of a robbery may satisfy 
you and warrant a verdict of guilty. 

If you are satisfied with the explanation of the possession of the 
watch of course, it would not warrant you in returning a verdict of 
guilty.” (Tr. 160). 
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unexplained appellant’s recent exclusive possession of the 
stolen property but that the evidence might satisfy them 
and warrant their finding him guilty. See Tractenberg Vv. 
United States, 53 App. D.C. 396, 298 F. 476 (1923) ; 
Wright v. United States, g9 U.S. App. D.C. 70, 189 F.2d 
699 (1951). 


absence of timely objection an 

of the instant case, the ina 

affect his substantial rights. Wright v. United States, 
supra, McKnight v. United States, 114 U.S. App. D.C. 
40, 309 F.2d 660 (1962). 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 


judgment of the District Court should be affirmed. 


Davip C. ACHESON, 
United States Attorney. 


FRANK Q. NEBEKER, 
JOHN H. TREANOR, 
HENRY H. JONES, 
Assistant United States Attorneys. 
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Melvin E. Carter, Appellant 
Ve 


United States of America, Appellee 


REPLY BRIEF FOR APPELLANT 


Z.. =F co ERRED Its INS 

The Government in its brief states that the trial court 's 
instructions are substantiaiiy identical to those given in the 
case of onds v. United States, 106 U.S. App. D.C. 373, 273 
F. 2a 108, cert. denied 362 U.S. 977 (1960) and therefore could 
not have misled the jury. The fallacy in this position is that the 
Edmonds case was decided almost three years prior to the Supreme 


Court's opinion in Wong Sun v- United States, 371 U.S. 471, 83 


S ct 407, 9 L. 3d 2a 441 (1963) where the Court admonished against 


attaching too much probative value to evidence that the accused 


was fleeing from the scene of a crime. As a consequence of the 


Supreme Court's language with respect to evidence of flight, 

Chief Judge Bazelon stated in Miller v. United States, 116 U.S. 
App. D.C. 45, 320 FP. 2a 767 (1963) that fuller instructions should 
be given where requested since such explanation “may help the 
jury to understand and follow the instruction which should then be 
given that they are not to presume quilt from £light; that they 
may, but need not, consider flight as one circumstance tending 

to show feelings of guilt; and that they may, but need not, con- 
sider feelings of ilt as evidence tending to show actual it." 
(emphasis added) 

In the instant case although Appellant's trial counsel 
aid not request fuller instructions, the trial court, nevertheless, 
failed to give the instructions which the court in Miller stated 
should still be given, i.e., that the jury is not to presume guilt 
from flight; that they may, but need not, consider flight as one 
circumstance tending to show guilty feelings and that they may, 
but need not, consider feelings of guilt as evidence tending to 
show actual guilt. 

Pailure to give such instructions to the jury is 
clearly error by the trial court. The Government, however, states 
that such failure is not plain error and cites in support thereof 

ight v. United States, 116 U.S. App. D.C. 60, 320 F. 2a 782 


(1963) and Miller, supra. Miller was reversed on other grounds 
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. and in affirming Wright, it was clearly stated by this Court 
that although the instruction was erroneous and unobjected to by 
Appellant's trial counsel, the crucial issue was one de identifi- 
cation and, therefore, the erroneous instruction did not affect 
the substantial rights of the Appellant. Where, Raeeeers all of 
the evidence is purely circumstantial and a finding of defendant 's 
guilt hinges solely upon the jury inferring guilt from flight 
and unexplained possession of recently stolen property, any error 
by the trial court in giving its instructions on these points 


could only have a substantial adverse effect on the Appellant. 


II. THE TRIAL COURT ERRED IN ITS INSTRUCTION 
ON UNEXPLAINED POSSESSION OF RECENTLY 
STOLEN PROPERTY 
The Government in its brief does not in any way refute 
Appellant's contention that the trial court's instructions to 


the jury on this point were in error. As pointed out | by 


Appellant in his main brief, the Bray v- United States, 113 U.S. 


App. D.C. 136, 306 F. 2a 743 (1962), and McKnight v- United States, 
114 U.S. App. D.C. 40, 309 F. 2a 660 (1962), cases hold for the 
proposition that the instructions must make it clear that only 
an inference of guilt can be drawn from defendant's unexplained 
possession of recently stolen property. 

In this case the instruction fell far short of making 


it clear to the jury that they could but were not required to 
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_£inad defendant guilty if they aia not believe his explanation 
of possession of the property, McKnight, supra. It had the effect 
of creating a presumption rather than inference of guilt and left 
the jury with no alternative but to find the Appellant guilty. 
Such an instruction is, therefore, outside the guidelines set 
forth by this Court in the Bray and McKnight cases supra and is 
reversible error. 
CONCLUSION 

The trial court erred with respect to its instructions 
on flight and possession of recently stolen property and either 
such error standing alone is sufficient for reversal even though 
not objected to at trial since it constitutes plain error under 
=le 52(b) of the Pederal Rules of Criminal Procedure. Further, 
even if the Court should be of the opinion that error in either 
one of these instructions standing alone would not be sufficient 


to bring it within the context of Rule 52(b), such errors taken 


collectively and in light of the fact that all evidence below 


was purely circumstantial should clearly require reversal as 


plain error. 


ae 4 It is, therefore, respectfully submitted that the 
judgment of the District Court be reversed and remanded with 


proper instructions. 


WILLIAM P. MCCLURE 
Attorney for Appellant 
Appointed by this Court 
1710 H Street, N.W. 
Washington, D.C. 20006 
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